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PETITION UNDER 37 CRR S 1.181 

Box AF viAFArsrvm.F 

Conmiissioner for Patents TCldOO 

Washington, D.C. 20231 703-872-9307 

Dear Sir: 

PETITION TO WITHDRAW FINALITY 

Applicant hereby petitions the Commissioner to withdraw the finality of the 
pending Office Action and enter the attached response. The facts of the case are as 
follows: 

1 . An After Final Amendment and Declaration of the inventor was filed July 26, 2002. 

2. An Advisory Action was mailed August 1 3, 2002 stating the amendment would not 
be entered. 

3. A Request for Continued Examination (RCE) was filed August 26, 2002, requesting 
the After Final Amendment and Declaration be entered. 

4. On October 3, 2002 a Final Office Action was mailed. Under paragraph #1 , the 
Examiner stated that the finality of the previous OfSce Action was withdrawn and the 
submission filed August 26, 2002 had been entered. 

However, in the pending Final Office Action mailed October 3, 2002, the 
Examiner has not considered the claims as amended, has not fiilly responded to 
Applicants' argmnents, has not considered the declaration, and has made the first action 
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after the RCE final. The Examiner acknowledges receipt of the signed declaration, but 
asserts it was not timely because it is not directed solely to new issues raised in the non- 
final office action of May 4, 2001. Applicants respectfully disagree. 

Paragraph #1 of the Office Action states that the finality of the previous Office 
Action was withdrawn, and the amendment and declaration filed on August 26, 2002 was 
entered. With the finality of the office action withdrawn, the declaration was effectively 
filed before a final action. MPEP 71 6.01 states that affidavits, declarations and other 
evidence traversing rejections "axe considered timely if submitted: (1) prior to a final 
rejection". The requirement that a declaration be directed solely to a new ground of 
rejection or requirement applies to declarations filed after a final rejection when the new 
ground of rejection was made in the final rejection. In the instant case, the declaration 
was filed with the RCE and thus before final rejection. Applicants respectfully request 
the Commissioner direct the Examiner to consider the timely-filed declaration, and if the 
declaration is deemed insufficient to overcome the enablement rejection, to please 
specifically explain why the evidence is insufficient. 



In view of the RCE filed August 26, 2002, Applicants submit that the declaration 
was timely filed before final action and must be fully considered by the Examiner. 
Because the declaration has not been considered. Applicants respectfully submit that the 
finality of the Office Action is premature and should be witlidxawn. Applicants request 
reconsideration of tlie appUcation in view of tlie declaration and amendments filed with 
the RCE, and the response filed herewith. 



Coticlusion 



Respectfully submitted, 



Merchant & Gould P.C. 
P.O. Box 2903 

Minneapolis, MN 55402-0903 
612.332>5300 ^ 
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